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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i)

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid
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(i)

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or {o

another factory or from one warehouse to another during the course of prgcgigng of the goods in a

warehouse or in storage whether in a factory or in a warehouse.
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on excisable material used in the manufacture of the goods whléh aré'»:ifeﬁgfpoﬁ,e"_d;lto any country
or territory outside India. E 6% 4, /,5;»«; .
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

~ two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of xCentral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FUZ TUT 2 i(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) :
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie beforethe Trfgp‘n‘al on’payment of

10% of the duty demanded where duty or duty and penalty are iﬁ,é?d'/jqute‘,.};g)r pq@?lty, where
penalty alone is in dispute.” PRt /” ?
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ORDER-IN-APPEAL

M/s. Choksi Organics Private Limited [an 100% EOU], 320/1, Phase-1I, GIDC,
Vatwa, Ahmedabad 382 445 (for short — ‘appellant’) has filed the below mentioned two

appeals, the details of which are as follows:

~ grounds of appeal.

Sr. | Period involved | OIO No. and date | Amount involved/ QIO issued by Appeal No.
No. CENVAT credit
availed
1 April 2010 to MP/24/DC/15-16 | Rs. 1,13,759/- Deputy Commissioner, 1/Ahd-1/16-17
November 2014 | dated 25.2.2016 Division II1,
Ahmedabad-1.
2 December 2014 | MP/AR- III/Div Rs. 35,704/- Superintendent, AR-I1I, -11/Ahd-1/16-
to June 2015 111/ Supdt/ 11/15- Central Excise, Div | 17
16 dated 111, Ahmedabad-I.
15.3.2016
The aforementioned two appeals are being dealt with as all of these relate to the same
issue.
2. Briefly stated, the facts are that two show cause notices dated 14.5.2015 and

9.12.2015 were issued to the appellant alleging that they had wrongly availed CENVAT
credit, as detailed above, on spares and parts used in the repairs and maintenance of capital
goods, during the aforementioned period. These notices were adjudicated vide the
impugned OIOs, wherein in respect of the OIO mentioned at Sr. No. 1 above, the
adjudicating authority allowed CENVAT credit of Rs. 1,898/-; disallowed CENVAT credit
of the rest of the amount; ordered payment of interest on the CENVAT credit wrongly
availed and further imposed penalty on the appellant. In respect of OIO mentioned at Sr.

No. 2 supra, he disallowed the CENVAT Credit and also imposed penalty on the appellant.

3. Feeling aggrieved, the appellant has filed this appeal on the following grounds
that:

o since the issue involved is not regarding admissibility of CENVAT credit on welding
electrodes, the decision of M/s. Vandana Global is not relevant to the present dispute;

e adjudicating authority ignored para 3 of the circular dated 8.7.2010 which clearly states
that the credit of inputs used in the manufacture of capital goods which are further used
in the factory of manufacturer will also be available;

s that they wish to rely on the case laws of J K Sugar [2011(270) ELT 225], Birla
Corporation [2012(276) ELT 376], wherein the Hon’ble Tribunal has held that HR
Plate/coil used for maintenance and repair of plant and machinery is entitled for
CENVAT credit;

o that extended period is not invocable since there is no suppression of fact, wilful
misstatement or fraud on the part of the appellants;

e imposition of penalty is not justified.

4, Personal hearing was granted on 20.12.2016. Shri N.K.Tiwari, Consultant,

appeared on behalf of the appellant, in respect of both the appeals and reiterated the
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in this appeal is whether the apgellant is eligible. to ‘av‘aﬂ «CENVAT credit on spares and

parts used in the repairs and maintenance of capital goods.

0. The adjudicating authority in his impugned OIO has held that:

o the appellant is not eligible for CENVAT credit in respect of goods, used in repair and
maintenance of capital goods; .

e CBEC vide its circular dated 8.7.2010 has clarified on the issue of inputs used in the
repairs and maintenance of capital goods; that CENVAT credit is not admissible on
inputs used for repairs and maintenance of capital goods;

e CENVAT credit is not admissible since these goods are not falling under the definition
of CENVAT Credit Rules, 2004,

7. The issue, as to whether CENVAT credit can be availed on goods, used in the
repairs and maintenance of capital goods, is no longer res integra. The Hon’ble High Court
of Andhra Pradesh in the case of Sree Rayalseema Hi Strength Hypo Limited [2012 (278)

ELT 167 (AP)], on a similar question, has held as follows:

6. Dealing with the corresponding definition of ‘input’ in Rule 2(g) of the Rules of 2002, the
Supreme Court in M/s. Maruti Suzuki Ltd. held that the crucial requirement is that the goods must
be used in or in relation to the manufacture of the final product to qualify as an input and that this
presupposes that the element of manufacture must be present. The second explanation to the
definition in Rule 2(k) makes it clear that only goods used in manufacture of capital goods which
are further used in the factory of the manufacturer would qualify as input. Though the assessee
used the terms ‘manufacture’, ‘repair’_and ‘maintenance’ interchangeably in its reply, it is
manifest that manufacture and repair/maintenance are not the same and cannot be equated.
Goods used for repair or maintenance of the machinery are not constituents in its actual
manufacture and therefore would not qualify under the second explanation o the definition.

7. The decision of the Bench of the Tribunal at Kolkata in SAIL proceeded on this premise and
followed the decision of the Larger Bench of the Tribunal in Jaypee Rewa Plant v. Commissioner
of Central Excise, Raipur [2003 (159) ELT 553 (Tri. - LB)] wherein it was held that welding
electrodes used for repair and maintenance of plant and machinery cannot be said to be used
coextensively in the process of manufacture of the final product and hence, they are not integrally
connected with the manufacture. Pertinent to note, the decision of the Kolkata Bench of the
Tribunal was affirmed by the Supreme Court in SAIL v. Commissioner of Central Excise [2008
(229) E.L.T. A127].

8. In that view of the matter, we are not inclined to agree with the submission of the learned
counsel for the assessee. The second explanation to the definition of ‘input’ under Rule 2(k) of the
Rules of 2004 puts it beyond doubt that unless the goods are used in the manufacture of capital
goods, which are thereafier used in the factory, they do not qualify as inputs. Repair _and
maintenance being distinet from manufucture, CENVAT credit cannot be claimed under Rule

20k) of the Rules of 2004 on the duty paid on welding electrodes used for repairs
' [emphasis supplied]

8. Further, CBEC vide its circular no. 267/11/2010-CX dated 8.7.2010, has

already clarified, as follows:

3. It thus follows from the above judgments that credit on  capital goods is available only on
items, which are excisable goods covered under the definition of ‘capital goods’ under CENVAT
Credit Rules, 2004 and used in the factory of the manufacturer. As regards ‘inputs’, they have to
be covered under the definition of “input’ under the CENVAT Credit Rules, 2004 and used in or
integrally connected with the process of actual manufacture of the final product for admissibility
of cenvat credit. The credit on inputs used in the manufacture of capital goods, vvl7§g11@i;iﬁg‘lﬂ
used in the factory of the manufacturer is also available, except for items like//c/g‘/fil:\e‘;&f—"oéiffgl‘ég‘
channels, CTD or TMT bars and other items used for construction of factory _sﬁé;cﬁj/buz}dg‘zgg}?”
laying of foundation or making of structures for support of capital goods. Further, creditshtll\
also not be admissible on inputs used for repair and maintenance of capital goods. v 1o
Y fem ha sk.’s’ztpp{ié\d] g
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9. Thus, following the order of the High Court of Andhra Pradesh and the
clarification issued by CBEC, I hold that the appellant is not eligible to avail CENVAT

credit, in respect of spares and parts used in the repairs and maintenance of capital goods.

10. As far as the contention of the appellant that extended period is not invocable is
concerned, [ find that the issue of wrong availment was brought to light only after audit
pointed it out. I find that there was suppression of fact and the CENVAT credit was availed
in contravention of the provisions of the rules with the intent to evade payment of duty.

Hence, | find that the extended period and penalty has been correctly invoked.

O

11. In view of the foregoing, both the impugned OIOs dated 25.2.2016 and
15.3.2016, is upheld and the appeals are rejected.
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12 The appeals filed by the appellant stand disposed of in above terms.
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(Vinod_Lukose)

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY RPAD.
To,

M/s. Choksi Organics Private Limited [100% EOU],
320/1, Phase-II,

GIDC, Vatwa,
Ahmedabad 382 445.
Copy to:
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Principal Commissioner of Central Excise, Ahmedabad-I. _=eree |
3. The Additional Commissioner (System), Central Excise, A]llllquﬁa@;’f{:’,lgﬁzg ?/:\
4. The Deputy/Assistant Commissioner, Central Excise, Divisioniﬁjﬁg‘ﬁh‘l ﬂd'efB;\z,lf\é\i'?I}\\

5. The Superintendent, AR-III, Central Excise, Division-III, Ahl"’]’fé’d‘gi‘l;adﬁ
- Guard file. EELY
7. P.A. S



