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at{ anfqa zr 37qa? 3rials rra aT i m as z arr? #a uR zqe,Reff fa a4I; 7f\/ em 3rf@earl at

a7la a gaterur 3ma wgd a raar &l
Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in the following way :

mm mcnR <ITT~aTUT~
Revision application to Government of India :

(ii) 4fe m+re ctr m a maGa ft gt~ ata f#Rt qwsrT II 3Rf cp[ffiA ii a Rs4t uer a <qr
ugta ii mura mrf ii, m fa0qt quern z Tuerark az fa#tarr a m fcpm~ ii m lTTc'1 ctr >!Fclrm m
hr g{ et I(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. / - :::~~?;,.,ts°&,"8%

(b) In case of rebate of duty of excise on goods exported to any q6~~(;(.;r~lf}µtside India of
on ex~isable m_aterial _used in the manufacture of the goods "".liifp ar~;8.~port~l{to any country

or tertory outsde Inda. z CS) J5- ­(+) zuf za ar gram fasR an a are (u z pr at) fufa fa +airTl...°user$,

(«) haUna zyca 3rfefz, 1994 ctr 'cITTT 3Tmf ~ mmi 7f\/ 1=fJl1C1T m m ii ~ 'cITTT <ITT \3lf-<cmr m >!~fl ~m amrrn~aTUT ~ 3lefrr "flfqcr, mm mcnR. fat +in, laRt, ttft Hi~hr, Ra tua, itf, { feet
: 110001 <ITT ctr ft afRg 1(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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(a) #a a are fat lg u ?gr j Raffa ma a ma f@ff i sq@tr zyea a Hr 3TI
zr«as a Rd # ma i "Gil" 'l:rmf cfi ffIBx fcnm ~ m roT it f.illffuct ~ I

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

zf@ zren ml quara fag Rad cfi ae (iura zu qr at) Ruf fat ·Tm re st I

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
3TTWf mCfTcR ~ mCfTcR? cfi :rr@R a fg l sq@l fee al n{ 2 3th ? arr uii gr err ,a
frn:r:f cfi ~ 3TT<J'm . ~ cfi &RT i:rrmf cIT mu w zn alafa 3#f,Rum (i.2) 1998 'cITTT 109 &RT

~~ 7R "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final Q
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ai4tr snea zye (r4ta) Ruma#1, 20o1 cfi frn:r:f 9 3if [Rf{e qua in <v--s a ql" mw:tf if.
)fa 3ma a 4fa 3mag fa fa a a ma a ft-are vi 3r4ta am?r #6 at-at ,fai # re
fr 3maaa fan ur a1Ry a# rra • nl ggrgftf # 3Rl1TT'f 'cITTT 35-~ if frrmmf i:tf cfi 'l_f@R
#ad mr1n-6 uraa at ,a ft ell afeg 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be aGcompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account.

(2) R@eaam#ea a en na eremgama wmag@id o tit om zoo/- ms gm«am sa {}
je Ggr +ca van v Gila 4 vlll l # 1000/- pi n 1T1Tl 41 UlI I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zn, #4tr area zyca vi hara or4t#tu Inf@raw #fa r9ca­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) a4tr qr4a zyca 3rf@I, 1944 l rr 35-4/as-z # if­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a)

---3---
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of:.,C~ntral Excise(~ppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf? ga 3mara{ pa am2vii ar x=r=rrmT it ? it r@ls pa oil # fr #h 4r :f@R '344cta
ct.r fan ut a1Re; ga a cfi im ~ 'lfl fc\J fc:r@T "C@1' cITT<laa a fg zenferf 37fl4zr
znnf@raw al ya 3r@ta zu trat qt va 34a fhzu Gar %' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4) .-llllllcill ~~1970 <:rm wfwr ~~-1 cfi 3iaf fufRa f; 7/Gra3rd Ia 3er zaenfnRRfzu qf@rant a an2guta al yo uf u xii.6.50 tm' cITT .-llllllcill ~

fea ctz a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act,.1975 as amended.

(5) zsi iafe mrii at friarur av cf@ friwrr ~ 3ITT 'lfl zmr 3naff hu urat itv ye,
a#tu sqraa zca vi arm 3rfl#a Inf@rat (ruffaf@)a, 4gs2 fRea ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft zyca, eta sna zgca vi earn al#la rnf@raw (fRrez), # uf 3r4hat # i
aicr #iiar (Demand)~ ts (Penalty) cITT 1o% qa sm an 31fa ? gifa, 3#f@0arra51o
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

kc4tar3en gru3il tarah 3ilia, gnf@@tan "air Rr #ia"Duty Demanded) -
.:>

(i) (Section) N5 11D hazrffRa "Ufu;
(ii) fc;l-m~~~ cfi'r ufti;
(iii) had3@ frail4 fzr 6 ahazr 2zr zf@.

> zrgusrm'if3fl' just saa fr ITTluITi, 3r4hr ' aRrea #fr uaaac fen arm&.
" " .:, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944,· Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

rzr 3r2r a 4f arr nf@eraur a me szi area 3rzrar era av faaRa pt atin f zg ere= a- sis»­10% mTcl1af tR 3ITT' '5l1IT ctcrN GOs faafea gt aa av a 10% mTcl1af tR ~ -;;rr-~,N~l,ft;--::\.· · _I,Re
In view of above, an appeal against this order shall lie before.)~{TrW:b:~~I ~1)1Jryment of

10% of the duty demanded where duty or duty and penalty are indispute,or penalty, where
penalty alone 1s in dispute." .eI<+5.
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ORDER-IN-APPEAL

0
The aforementioned two appeals are being dealt with as all of these relate to the same
issue.

M/s. Choksi Organics Private Limited [an 100% EOU], 320/1, Phase-II, GIDC,

Vatwa, Ahmedabad 382 445 (for short - 'appellant') has filed the below mentioned two

appeals, the details ofwhich are as follows:

Sr. Period involved OIO No. and date Amount involved/ OIO issued by Appeal No.

No. CENVAT credit
availed

I April 2010 to MP/2A/DC/I5-16 Rs. 1,13,759­ Deputy Commissioner, 1/Ahd-I/16-17

November 2014 dated 25.2.2016 Division III,
Ahmedabad-I.

2 December 2014 MP/AR- III/Div Rs. 35,704/- Superintendent, AR-III, ·11/Ahd-I/I6­

to June 2015 III/ Supdt/ 11/15­ Central Excise, Div 17
16 dated Ill, Ahmedabad-I.
15.3.2016

2. Briefly stated, the facts are that two show cause notices dated 14.5.2015 and

9.12.2015 were issued to the appellant alleging that they had wrongly availed CENVAT

credit, as detailed above, on spares and parts used in the repairs and maintenance of capital

goods, during the aforementioned period. These notices were adjudicated vide the

impugned OIOs, wherein in respect of the OIO mentioned at Sr. No. 1 above, the

adjudicating authority allowed CENVAT credit ofRs. 1,898/-; disallowed CENVAT credit

of the rest of the amount; ordered payment of interest on the CENVAT credit wrongly

availed and further imposed penalty on the appellant. In respect of010 mentioned at Sr.

No. 2 supra, he disallowed the CENVAT Credit and also imposed penalty on the appellant.

3.
that:

Feeling aggrieved, the appellant has filed this appeal on the following grounds 0

o since the issue involved is not regarding admissibility of CENVAT credit on welding
electrodes, the decision ofMis. Vandana Global is not relevant to the present dispute;

• adjudicating authority ignored para 3 ofthe circular dated 8.7.2010 which clearly states
that the credit of inputs used in the manufacture of capital goods which are further used
in the factory ofmanufacturer will also be available;

• that they wish to rely on the case laws of J K Sugar [2011 (270) ELT 225), B irla
Corporation [2012276) ELT 376], wherein the Hon'ble Tribunal has held that HR
Plate/coil used for maintenance and repair of plant and machinery is entitled for
CENVAT credit;

s that extended period is not invocable since there is no suppression of fact, wilful
misstatement or fraud on the part of the appellants;

• imposition ofpenalty is not justified.

4. Personal hearing was granted on 20.12.2016. Shri N.K.Tiwari, Consultant,

appeared on behalf of the appellant, in respect of both the

grounds of appeal.

appeals and reiterated thes
kl I

5. 1have gone through he acts ofhe case, the appellmnegg"gf%ppl and

subm1ss1ons made durmg the course of personal hearing. The prmia~~-u . o,btf'dec1deda¢\P
!
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in this appeal is whether the appellant is eligible. to avail ·CENVAT credit on spares and

parts used in the repairs and maintenance of capital goods.

6. The adjudicating authority in his impugned OIO has held that:

• the appellant is not eligible for CENVAT credit in respect ofgoods, used in repair and
maintenance ofcapital goods;

• CBEC vide its circular dated 8.7.2010 has clarified on the issue of inputs used in the
repairs and maintenance of capital goods; that CENVAT credit is not admissible on
inputs used for repairs and maintenance ofcapital goods;

• CENVAT credit is not admissible since these goods are not falling under the definition
ofCENVAT Credit Rules, 2004.

7. The issue, as to whether CENVAT credit can be availed on goods, used in the

repairs and maintenance of capital goods, is no longer res integra. The Hon'ble High Court

of Andhra Pradesh in the case of Sree Rayalseema Hi Strength Hypo Limited [2012 (278)

O ELT 167 (AP)], on a similar question, has held as follows:

6. Dealing with the corresponding definition of 'input' in Rule 2(g) of the Rules of 2002, the
Supreme Court in Mls. Maruti Suzuki Ltd held that the crucial requirement is that the goods must
be used in or in relation to the manufacture of thefinal product to qualify as an input and that this
presupposes that the element of manufacture must be present. The second explanation to the
definition in Rule 2(k) makes it clear that only goods used in manufacture of capital goods which
arefurther used in thefactory of the manufacturer would qualify as input. Though the assessee
used the terms 'manufacture', 'repair' and 'maintenance' interchangeably in its reply, it is
manifest that manufacture and repair/maintenance are not the same and cannot be equated.
Goods used for repair or maintenance of the machinery are not constituents in its actual
manufacture and therefore would not qualify under the second explanation to the definition.

0

7. The decision of the Bench of the Tribunal at Kolkata in SAIL proceeded on this premise and
followed the decision of the Larger Bench of the Tribunal in Jaypee Rewa Plant v. Commissioner
of Central Excise, Raipur [2003 (I59) ELT 553 (Tri. - LB)] wherein it was held that welding
electrodes usedfor repair and maintenance of plant and machinery cannot be said to be used
coextensively in theprocess ofmanufacture of thefinal product and hence, they are not integrally
connected with the manufacture. Pertinent to note, the decision of the Kolkata Bench of the
Tribunal was affirmed by the Supreme Court in SAIL v. Commissioner of Central Excise [2008
229) E.L. T. A I27}.

8. In that view of the matter, we are not inclined to agree with the submission of the learned
counselfor the assessee. The second explanation to the definition of 'input' under Rule 2(k) of the
Rules of 2004 puts it beyond doubt that unless the goods are used in the manufacture of capital
goods, which are thereafter used in the factory, they do not qualify as inputs. Repair and
maintenance being distinct from manufacture, CENVAT credit cannot be claimed under Rule
2&) of_the Rules of_2004 on the duty aid on welding electrodes used for repairs

[emphasis supplied}

8. Further, CBEC vide its circular no. 267/11/2010-CX dated 8.7.2010, has

already clarified, as follows:
3. It thus follows from the abovejudgments that credit on capital goods is available only on
items, which are excisable goods covered under the definition of 'capital goods' under CENVAT
Credit Rules, 2004 and used in thefactory of the manufacturer. As regards 'inputs', they have to
be covered under the definition of 'input' under the CENVAT Credit Rules, 2004 and used in or
integrally connected with the process of actual manufacture of thefinal productfor admissibility
of cenvat credit. The credit on inputs used in the manufacture ofcapital goods, whi,r,:lt1J§iifai:1?11r ,.
used in the factory of the manufacturer is also available, except for items like,,eeeii8igle$2.
channels, CTD or TMT bars and other items usedfor construction offactory shed,buildingi,E­
laying offoundation or making of structures for support of capital goods. Fithen cregjrshalt[:3°

also not be admussble on puts used for rear and mautenance of_capital goods.[ !:, }&
tee@eye
\

' ,J. ......"f .. .... ~ . ·~, .r;' \._
·« .3°+%
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9. Thus, following the order of the High Court of Andhra Pradesh and the

clarification issued by CBEC, I hold that the appellant is not eligible to avail CENVAT

credit, in respect of spares and parts used in the repairs and maintenance of capital goods.

11. In view of the foregoing, both the impugned O1Os dated 25.2.2016 and o

10. As far as the contention of the appellant that extended period is not invocable is

concerned, I find that the issue of wrong availment was brought to light only after audit

pointed it out. I find that there was suppression of fact and the CENVAT credit was availed

in contravention of the provisions of the rules with the intent to evade payment of duty.

Hence, I find that the extended period and penalty has been correctly invoked.

15.3.2016, is upheld and the appeals are rejected.

12. 3r4horaair aa#r a{ 3r4la ar feqzrl3lala fan srar &t
12. The appeals filed by the appellant stand disposed of in above terms.

92
(3'<BT ~fcfi{)

3rrz1n (3r4lee -I)
-=>

Date:23/12/201 6

Attested.h,--
Superintendent{Appeal-I)
Central Excise, Ahmeclabacl

BY RPAD.

To,

M/s. Choksi Organics Private Limited [ I 00% EOU],
320/1, Phase-II,
GIDC, Vatwa,
Ahmedabacl 382 445.

Copy to:

I. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Principal Commissioner ofCentral Excise, Ahm~clabad-I. ~~=:;--~
3. The Additional Commrsstoner (System), Central Excise, Ahmedabf..£?3oRy,
4. The Deputy/Assistant Commissioner, Central Excise, DIvIs1on:III,slmedabadI:

Superintendent, AR-III, Central Excise, Division-III, Ah{4a6ad1-° \G
arcl file. ·gtl .! as
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